the  low power  line causing serious  injuries  or  electrocution
to  the   operator.     Another  MSHA  inspector,   Daniel  Graybeal
also  observed  that  there had been 4 fatalities   within the
MSHA  district  over  the  previous   6  years   from  mining  equipment
contacting   high  voltage  power   lines.     Within   this  framework
of  evidence  it  is  clear  that  the violation  herein was  serious
and  "significant and substantial."    See  Secretary v.   Mathies
Coal   Co. ,   6   PMSHRC  1   (1984).

Inspector Graybeal  had also previously  inspected the
Banner  No.   1  plant  in  September  1984.     Graybeal   did not  cite
Banner  for  any violation of  the standard at  issue because  he
saw  no   equipment  operating   in  close proximity   to  the  power
line.      It   is no't  disputed however  that Graybeal   discussed
the potential  problem with Banner president  Kilgore warning
him  that  he  was  required to maintain a  10   foot  clearance  from
the  power   line.     Kilgore was  further  warned not   to stockpile
coal  beneath  the power  line to the point where  a  10 feet
clearance  could not be  maintained.     Under  the circumstances  I
find that Kilgore was negligent in permitting  the build-up  of
the coal  stockpile beneath the power  lines   to the point where
the  minimum clearance was not  maintained.

in  assessing a  civil penalty in this  case   I   have also
considered  that  the mine operator is  small  in  size,  has  a
limited history of  violations  and abated the  cited condition
in a good  faith  and  timely manner.     Indeed  the   evidence shows
that  Banner  expended $1,705  to have the Old  Dominion  Power
Company raise the  level  of  the power  lines.     Considering
these  factors   I  find that a civil penalty of   $250   is
appropriate.

ORDER

Banner  Coal Company,  Inc.   is ordered to  pay a civil
penalty of  $250 within  30 days of the  date  of  t\is  decision.

Distribution:

Sary Mjflick
Administrative L\w Judge

Craig W.   Hukill,   Esq.,  Office of the Solicitor,   U.sl   Depart
ment  of  Labor,   4015 Wilson Blvd.,   Arlington,   VA  22203
(Certified Mail)

Joe  Douglas Kilgore,   President of Operations,   Banner  Coal
Co.,   Inc.,   P.O.   Box  123,  Coeburn,  VA 24230   (Certified Mail)
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